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Abstract: The present paper aims to bring to light in an 
“interdisciplinary” way the dialogue between courts for the 
resolution of disputes between states in the law of the sea. There 
are many tribunals at the international level and forty years after 
the formation of the UNCLOS the results in general terms are 
still early but mature for the sector that resolves disputes and 
litigations in the law of the sea. International arbitration, 
conciliation, International Court of Justice, World Trade 
Organization, European Union, International Tribunal of the 
Law of the Sea are international forums, which in recent years 
have tried to follow a path of forum shopping for some states to 
resolve their disputes. The rules of the UNCLOS still remain 
protagonists for the law of the sea and with the support of an 
international jurisprudence in the sector the bases, for a mature 
path towards the resolution of disputes with the help of general 


and customary rules of international law, are created. In fact, 
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they have paved the way for greater protection and safeguarding 
of the rights that are part of the international “family” of the 


protection of the law of the sea. 


Keywords: ICJ; international arbitration; ITLOS; EU; WTO; 
dispute resolution, UNCLOS; law of the sea; conciliation; 


international jurisdiction. 


Introduction 

Forty two years have passed since the conclusion of the 
Convention on the Law of the Sea of 1982. This is a convention 
that has the characteristics of a complex, varied international 
treaty that has never been negotiated at a global level (Colliard, 
1984; Dupuy, 1985; Sohn, 1995; Charney, 1996; Collier, Lowe, 
1999; Scovazzi, 2000; Klein, 2009; Freestone, 2013; Proelss, 
2017; Forteau, Thouvenin, 2017; Vincent, 2020; Churchill, 
Lowe, Sander, 2022; Tanaka, 2023), with the aim of regulating 
issues and problems concerning the sea. In other words, the 
UNCLOS has sought to create a global governance for the seas. 
The partial analysis of the rules shows the difficulty of building 
a harmonious system of functioning and resolution of disputes 
of the UNCLOS from the first years of its institution. Especially, 


in the sector that interests us, that of the resolution of disputes, a 
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difficult result of compromises between contracting parties can 
be seen to arrive at the final negotiations of the third conference 
on the law of the sea (UNCLOS III). 

The settlement of disputes is included in Part XV. It is divided 
into three sections. The first includes Articles 279-285 and the 
general provisions for the settlement of disputes by peaceful and 
non-binding means; the second section includes Articles 286- 
296 relating to mandatory procedures that result in decisions that 
are not binding; the third section includes Articles 297-299 
relating to the limitations and exceptions for the applicability of 
the previous second section. Instead, the specific subject of 
seabed disputes is dedicated to Section 5 of Part XI as well as to 
Articles 264-265 relating to marine scientific research. 


In fact, Art. 264 states that: 


“(...) disputes relating to the interpretation or application of the provisions of 
this Convention relating to marine scientific research shall be settled in 
accordance with Part XV, Sections 2 and 3 (...)”. 


Art. 265 deals with provisional measures: 


“(...) settlement of a dispute in accordance with Part XV, Sections 2 and 3, 
the state or competent international organization authorized to conduct a 
marine scientific research project shall not permit the commencement or 
continuation of research activities without the express consent of the coastal 
state concerned (...)”. 


In this spirit, it is also worth noting Annexes V, VI, VII and VHI 
to the UNCLOS, which regulate the conciliation procedure, the 
Statute of the ITLOS, the arbitration procedure of a general and 


special nature and the relevant Annexes Nos. VII and VIII. 
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Peaceful settlement of disputes through voluntary 
procedures 

Starting with section I of part XV and art. 279 UNCLOS, it is 
noted that: 


“(...) States Parties shall settle any dispute between them concerning the 
interpretation or application of this Convention by peaceful means in 
accordance with Article 2, paragraph 3, of the Charter of the United Nations 
and, to this end, shall seek a solution through the means indicated in Article 
33, paragraph 1, of the Charter (...)”. 

This is a fundamental principle, to which the general obligation 


for states to settle any dispute peacefully is linked within the 
general spirit of the UNCLOS and within the framework of 
mechanisms provided for by the same Charter of the UN 
(Higgins, Webb, Akande, Sivakumaran, Sloan, 2018). 
Furthermore, it refers to mechanisms that include negotiations, 
inquiry, mediation, conciliation, arbitration, judicial settlement, 
recourse to organizations, regional agreements, and other 
peaceful means of their own choice. This reaffirms the general 
obligation for states to resolve their disputes peacefully and to 
implement the UNCLOS in any agreement by pursuing a 
method of dispute resolution and to take into consideration and 
proceed to conciliation according to the procedure set out in 
Annex V. 

The use of non-peaceful means, such as the use of force, are 
considered admissible for the resolution of disputes in the law of 


the sea. The UNCLOS also privileges, as a peaceful method, the 
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resolution of disputes with the help of international arbitration, 
which is a default mechanism and in line with international 
practice and of a global, contemporary nature. Thus, the parties 
have full autonomy of an international procedural nature. They 
can choose peaceful means of their own choice to resolve the 
disputes that arise, thus concluding a mutual agreement on the 
solution, according to Art. 2830 UNCLOS. 

With the exception of the opting out of Art. 281 UNCLOS, the 
peaceful dispute resolution procedures, where the parties agree 
to an ad hoc dispute resolution procedure, are placed in a system 
of the UNCLOS, which uses the logic of peaceful escalation. 
When the informal procedures do not lead to a positive result, 
the parties follow another procedure of non-binding nature, 
which begins with the obligation to exchange views until the 
arrival of international conciliation. Equally important with 
effective results is the opting out, as a regional, bilateral and 
general agreement based on Art. 282 UNCLOS (Klein, Parlett, 
2022). 

The dispute if not resolved through the procedure of the opting 
out follows the application of the part XV, except that the 
parties have chosen to convene as agreed any other mechanism 
that formulates what is provided for by the UNCLOS (De La 
Rasilla Del Moral, 2008; Tomka, Hernandez, 2012; Karaman, 
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2012; Mcintyre, 2916; Liakopoulos, 2020; Vinh, 2020)'. 
In this spirit, we read Art. 285 UNCLOS, section I of part XV 
UNCLOS, which underlines that: 


“(...) a subject other than a contracting state is a party to the dispute (...)” 
(Klein, Parlett, 2022). 
Thus, we can speak for disputes that are based on section 5, part 


XI UNCLOS, which are activated by an entity other than the 
contracting state, such as state enterprises and legal and natural 
persons, non-state entities, i.e. international organizations and 
multinational companies. 

This is a cutting-edge rule, which respects for many years that 
the UNCLOS declares its adherence to the structure of global 
society as well as a revolutionary evolution, that has shown its 
global character since 1982, as a branch of contemporary 
international law, which in practice denies any subjectivity to 


non-state actors and especially to natural and legal persons, thus 


1See in particular the next cases: Southern Bluefin Tuna (New Zealand-Japan, 
Australia-Japan), award of 4 August 2000, par. 44, 45-46: “(...) significant number of 
international agreements with maritime elements, entered into after the adoption of 
UNCLOS, exclude with varying degrees of explicitness unilateral reference of a 
dispute to compulsory adjudicative or arbitral procedures (...) agreements effect such 
exclusion by expressly requiring disputes to be resolved by mutually agreed 
procedures, whether by negotiation and consultation or other method acceptable to the 
parties to the dispute or by arbitration or recourse to the International Court of Justice 
by common agreement of the parties to the dispute (...)”. South China Sea arbitration 
(The Republic of Philippines v. People's republic of China), award on jurisdiction and 
admissibility of 29 October 2015, par. 149. South China Sea arbitration (The Republic 
of Philippines v. People's Republic of China) award on jurisdiction and admissibility 
of 29 October 2015, par. 149, which is referred in the note 107 the case of the ICJ: 
South West Africa (Ethiopia v. South Africa; Liberia v. South Africa), preliminary 
objections, sentence of 21 December 1962, ICJ Reports 1962, p. 328. Mox Plant case 
(Ireland v. United Kingdom), counter-memorial of the United Kingdom of 9 January 
2003, par. 4.11. See also the Replay of Ireland vol. I, 7 March 2003, par. 4.2. 
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evidently embracing an ever-evolving transnational law. 


Negotiation, exchange of views, informal, institutional 
procedures and dispute resolution 

For the parties, the opting out according to Art. 283 UNCLOS 
has as its point of reference the exchange of views between the 
parties. Its objective is to establish a direct channel that manages 
the dispute in limine litis. Similarly, the arbitration based on 
Annex VII, as we have seen, in the case of the dispute between 
the United Kingdom and Mauritius regarding the Chagos 
Islands, has noted that the: 


“(...) argument on this issue has tended to confuse two related, but distinct 
concepts. Article 283 requires the Parties to proceed expeditiously to an 
exchange of views regarding [the] settlement [of the dispute] by negotiation 
or other peaceful means (...) article 283 thus requires the Parties to exchange 
views regarding the means for resolving their dispute; it does not require the 
Parties to in fact engage in negotia- tions or other forms of peaceful dispute 
resolution. As a matter of textual construction, the Tribunal considers that 
Article 283 cannot be understood as an obligation to negotiate the substance 
of the dispute (...) Article 283(1) would, redundantly, require that parties 
‘negotiate regarding the settlement of the dispute by negotiation (...)” 
(Mclaughlin Mitchell, Owsiak, 2021)’. 


Through the exchanges between the parties it was noted that the 
international negotiations had foreseen an agreement’. 


The negotiations are confidential. Additionally, the Treaty of 25 


2PCA, Chagos marine protected area arbitration (Mauritius v. United Kingdom), 
award 18 March 2015, par. 203-21, 228-30, and 547(A)(1). 

3Treaty between the Government of Australia and the Government of New 
Zealand establishing certain exclusive economic zone boundaries and continental 
shelf boundaries (Australia-New Zealand) (entered into force on 25 January 2006), 
https://www.info.dfat.gov.au/Info/Treaties/treaties.nsf/AllDocIDs/ 
DAA2883823F2C49DCA2S5IEDF00229933. 
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July 2004 between Australia and New Zealand concerning the 
delimitation of their respective exclusive economic zones and 
continental shelves*, the Agreement of 29 July 2008 between 
Mauritius and the Seychelles on the delimitation of their 
exclusive economic zones° and the Treaty of 15 October 2009 
between France and Barbados concerning the delimitation of the 
maritime boundaries between the French Overseas Departments, 
Guadeloupe and Martinique (Richardson, 1981), have all had a 
non-jurisdictional character like that of the Annex VUNCLOS. 
Another important step to resolve disputes is international 
conciliation, which is not binding but only optional. It is used in 
a maritime matter even before the formation of the UNCLOS, 
namely the conciliation commission in the Norway/Iceland case 
for the determination of the continental shelf of Iceland and the 
islet of Jan Mayen. It was the commission that filed the final 
report in June of 1981, regarding the exploitation for the 
maritime zones that their countries disputed. 


According to Art. 284 UNCLOS: 


“(...) a party to a dispute concerning the interpretation or application of this 
Convention may invite the other party or parties to submit the dispute to 
conciliation in accordance with the procedure provided for in Annex V, 


4Agreement between the Government of the Republic of Mauritius and the 
Government of the Republic of Seychelles on the delimitation of the exclusive 
economic zone between the two states (Mauritius-Seychelles), vol. 2595, UNTS, par. 
225. 

5Agreement between the Government of the French Republic and the 
Government of Barbados on the delimitation of the maritime space between France 
and Barbados (Barbados-France) (adopted on 15 October 2009 and entered into force 
on 1 January 2010), vol. 2663, UNTS, par. 163. 
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Section 1, or in accordance with another conciliation procedure: - If the 
invitation is accepted and the parties agree on the conciliation procedure to be 
applied, either party may submit the dispute to that procedure; - If the 
invitation is not accepted or the parties do not agree on the procedure, the 
conciliation proceedings shall be deemed to be concluded; - Unless the 
parties otherwise agree, when a dispute has been submitted to conciliation, 
the proceedings may be concluded only in accordance with the agreed 
conciliation procedure (...)”. 


We are talking about a compulsory conciliation, which is based 
on Art. 297, par. 2 and 3 UNCLOS. In this case, it is mandatory 
that the recourse to the procedure is typical of the binding nature 
of a solution that should be made. And it is Art. 284 UNCLOS, 
according to which the conciliation of a procedure based on 
Annex V, section I, refers to the conciliation of common 
international law. Thus, the procedural rules pre-establish a 
choice for the conciliators as stated among other things in Art. 2, 


par. | of Annex V: 


“(...) Each Contracting State shall have the right to appoint four conciliators, 
each of whom shall be a person enjoying the highest possible reputation for 
impartiality, competence and integrity. The list shall consist of the names of 
the persons so appointed (...)”. 


More precisely, art. 297, par. 2, letter b) has tried to highlight 
the mandatory recourse to conciliation through a compromise 
promoted during the third Conference of the United Nations on 
the Law of the Sea between coastal states and research states. In 
this way, states and regional organizations carrying out research 
activities protect themselves from coastal states that deny 
authorization concerning the performance of such activities in 
the exclusive economic zone and/or on the continental shelf. 


The violation of Art. 246, par. 3-4 suspends and terminates in an 
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absolute and precise manner the conciliation procedure. 
Moreover, the contrary manifestation of the coastal states has 
led to a recourse, with a binding outcome, which regulates the 
category of disputes according to art. 297, par. 2, letter b). b) 


established to reconcile: 


“(...) the exercise by the coastal state of its discretion to designate specific 
areas as referred to in article 246, paragraph 6, or its discretion to withhold 
consent in accordance with article 246, paragraph 5 (...)”. 

This compromise appears to be complex but at the same time 


favorable to the interests of coastal states but not to research 
states (Lukaszuk, 1987; Wegelein, 2005). 

The subject of this type of conciliation, within the framework of 
the UNCLOS, has to do with Art. 6 of the Annex V, which 


deserves our attention since the: 


“(...) commission shall hear the parties, examine their claims and objections, 
and make proposals to the parties with a view to reaching an amicable 
solution (...)”. 


Continuing with Art. 4 of the Annex V the: 


“(...) conciliation commission shall determine its procedure, unless the parties 
otherwise agree. The commission may, with the consent of the parties to the 
dispute, invite the Contracting States to submit their views orally or in 
writing. The decisions of the commission on procedural questions, the report 
and the recommendations of the commission shall be adopted by a majority 
of its members (...)”. 


The difference between arbitration proceedings and_ the 
mandatory binding nature for the parties, within the conciliation 
sector, requires the flexibility of a diplomacy that is not so open. 
In this spirit, Art. 7 of Annex V states: 


“(...) the commission shall prepare a report within 12 months of its 
establishment. Its report shall contain any agreement that has been reached 
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and, in the absence of agreement, its conclusions on all matters of fact and 
law relevant to the subject matter of the dispute and such recommendations 
as it deems appropriate for the purpose of reaching an amicable solution. The 
report shall be deposited with the Secretary-General of the United Nations 
and shall be transmitted by him forthwith to the parties to the dispute.-2. The 
report of the commission, including its conclusions or recommendations, 
shall not be binding on the parties (...)”. 


Even if this were not the case, states do not use this procedure so 
easily. This spirit is noted in the case of conciliation between 
Timor-Leste and Australia for the relative maritime boundaries 
of the Timor Sea and the issues that arose®. As regards the 
resolution of disputes concerning international jurisdictional 
proceedings, another path is still open based on Art. 286 
UNCLOS, with which the automatic passage to the council is 


consistent with the reasoning of escalation clauses. 


Limits of the continental shelf. The role of its own 
commission 
According to Art. 76, par. c), UNCLOS the continental shelf 


includes: 


6Permanent Court of Arbitration (PCA), Timor Sea Conciliation (Timor-Leste v. 
Australia), started on April 11, 2016 and ended on 9 May 2018. In the relevant 
document entitled: Contribution of the Permanent Court of Arbitration to the Report 
of the UN Secretary-General on Oceans and The Law of the Sea, we can read that: 
“(...) PCA assisted a five-member Conciliation Commission in the first (and thus far 
only) compulsory conciliation under Annex V of the Convention: the Timor Sea 
Conciliation between Timor Leste and Australia (PCA Case No. 2016-10). The 
Conciliation Commission held extensive confidential meetings with the two states, 
during which they first agreed to an integrated package of confidence building 
measures intended to facilitate the conciliation process, and eventually reached 
agreement on a maritime boundaries treaty, which was signed on 6 March 2018 at a 
ceremony hosted by the Secretary General of the United Nations (...)”: 
https://docs.pca-cpa.org/2020/01/Iff125ac-english-contri-bution-of-the-permanent- 
court-of-arbitration-to-the-repo.pdf. 
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“(...) the seabed and subsoil of the submarine areas extending beyond its 
territorial sea through the natural prolongation of its land territory (...)”. 


We are talking about an extension of a territory of the coastal 
state, that also includes the seabed, subsoil and possible 
resources that are available to the state that continues to exercise 
the right of economic exploitation. For the claim of a continental 
shelf that exceeds 200 miles are needed precise data as well as 
an assessment that turns out to be too expensive. 

The UNCLOS, thus, provides for the coastal state to submit the 
data to an independent technical body, to which the Commission 
on the Limits of the Continental Shelf, has the objective of 
helping, making recommendations, determining the outer limits 
of the continental shelf. It is a political body of a jurisdictional 
nature, that includes a group of experts such as geographers, 
oceanographers, geologists, who carry out independent work. It 
is a quasi-jurisdictional body with the function of carrying out 
an international investigation (fact finding). 

The Commission also has the power/duty to make definitive, 
binding recommendations to third states. The Russian 
Federation was among the first states and the first coastal state 
of the UNCLOS to send a request to this commission to extend 
the continental shelf and to include a part of the Arctic Ocean, 
arriving at a list of claims and recommendations, which 
provoked reactions through observations from seventy-seven 


states to arrive at the relative recommendations. Thirty-eight 
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recommendations were finally formulated after ninety-three 


requests. It is a mechanism that it worked well. 


Typical jurisdictional procedures and dispute resolution 
Since the arrival of a final solution to resolve a dispute does not 
find a usable basis through voluntary procedures, we resort to 
compulsory procedures that involve binding decisions. Disputes 
are continuous and the ways except the opting out between the 
parties and through the UNCLOS to be considered by the states 
parties to the treaty as acceptable for compulsory procedures. 
Section 2 of Part XV UNCLOS except the limits of Section 3. 
Arts. 297-299, put disputes relating to the interpretation and 
application of the UNCLOS, also subject to the principle of 
compulsory jurisdiction. 

The matters subject to the exceptions provided for in art. 297 are 
applied automatically. According to art. 298, they apply when 
the state brings the relevant declaration and the will to continue 
on this path and to make use of it. The exceptions are presented 
as limits that are not applicable but satisfy the conditions 


according to art. 286, par. 1, which states: 


“(...) any dispute concerning the interpretation or application of this 
Convention, which has not been settled by resorting to section 1, shall, at the 
request of any party to the dispute, be submitted to the court or tribunal 
competent under this section (...)”. 


The combination of Art. 287 UNCLOS with the various 


negotiations of the Montreaux compromise (Caflisch, 1980; 


American Yearbook of International Law-AYIL, vol.3, 2024 


703 


Oda, 1995; Churchill, 2006) have affirmed that: 


“(...) a state is free to choose, by a written declaration, one or more of the 
following means for the settlement of disputes concerning the interpretation 
or application of this Convention: - the International Tribunal for the Law of 
the Sea constituted in accordance with Annex VI; - the International Court of 
Justice; - an arbitral tribunal constituted in accordance with Annex VII; - a 
special arbitral tribunal constituted in accordance with Annex VIII, for one or 
more of the categories of disputes specified therein (...)”. 

In this case, the unilateral request activates a chosen dispute 


resolution mechanism without the need and simultaneous 
consent of the other party. Therefore, if the parties accept 
different procedures, with automatic mode, the arbitration 
mechanism according to Annex VII UNCLOS is confused with 
the institution of international arbitration and permanent courts, 
underlining that international arbitration confirms the system of 
the UNCLOS, as a dispute resolution mechanism, thus assuming 
as default mechanism between the contemplated procedures and 
the institution of a specific court, the UNCLOS. Thus, the 
identification of an applicable law is underlined, according to 


which Art. 293 UNCLOS states that: 


“(...) a court having jurisdiction under this section shall apply the provisions 
of this Convention and other rules of international law not incompatible with 
this Convention (...) shall not affect the power of the court or tribunal having 
jurisdiction under this section to adjudicate a dispute ex aequo et bono if the 
parties so agree (...)”. 


And as a further limit, Art. 298 UNCLOS, states in this regard: 


“(...) upon signature, ratification or accession to this Convention, or at any 
time thereafter, a state may, without prejudice to its obligations under section 
1, declare in writing that it does not accept one or more of the procedures 
provided for in section 2 in respect of one or more of the following categories 
of disputes (...)”. 
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The delimitation of the manifestation of will and of the specific 
procedural aspects does not find an optional acceptance clause 
for compulsory jurisdiction, according to Art. 36, par. 2 of the 
International Court of Justice (ICJ) (Ramcharan, 2024). 

It was already in the spirit of the UNCLOS the relative reference 
to different cases, namely those relating to the disputes and 
obligations of articles 15, 74 and 83 which concern the 


delimitation of the relevant maritime zones’, the territorial sea, 


7See ex multis: Art. 9 of the Treaty between Venezuela and Trinidad and Tobago 
relating to the submarine areas of the Gulf of Paria (Caracas, 26 February 1942; in 
force since 22 September 1942, in LNTS, vol. 205, p. 122ss); art. 3 of the Agreement 
between the United Kingdom and the Netherlands on the delimitation of the 
continental shelf between the two States (London, 6 October 1965; in force since 23 
December 1966, in UNTS, vol. 595, p. 105ss); art. 3 of the Agreement between Italy 
and Yugoslavia concerning the delimitation of the continental shelf between the two 
States (Rome, 8 January 1968; in force since 21 January 1970; art. V of the 
Agreement between Malaysia and Indonesia concerning the delimitation of the 
continental shelf between the two States (Kuala Lumpur, 27 October 1969; in force 
since 7 November 1969); art. 8 of the Agreement between Australia and Indonesia 
concerning the delimitation of the maritime boundary (Canberra, 18 May 1971; 
entered into force on 8 November 1973, in UNTS, vol. 974, p. 307ss); art. V of the 
Agreement between Italy and Tunisia concerning the delimitation of the continental 
shelf between the two States (Tunis, 20 August 1971; in force since 6 December 
1971, in UNTS, vol. 1978, ibid., vol. 1129, p. 249ss); art. IV of the Agreement on the 
Delimitation of the Continental Shelf between India and Indonesia (Jakarta, 8 August 
1974; entered into force on 17 December 1974, ibid., vol. 1208, p. 156ss); art. 5 of the 
Maritime Delimitation Treaty between the United States of America and Venezuela 
(Caracas, 28 March 1978; entered into force on 24 November 1980); art. 6 of the 
Treaty of Delimitation of the Marine and Submarine Zones between Venezuela and 
the Dominican Republic (Santo Domingo, 3 March 1979; art. 4 of the Treaty of 
Maritime Delimitation between France and Venezuela (Caracas, 17 July 1980; in 
force since 28 January 1983, in UNTS, vol. 1319, p. 215ss); art. 2 of the Treaty of 
Maritime Delimitation between France and Brazil (Paris, 30 January 1981; in force 
since 19 October 1983); art. 4 of the Convention on Delimitation between France and 
Saint Lucia (Paris, 4 March 1981; in force from 4 March 1981, ibid., vol. 1264, p. 
423); art. 5 of the Convention on Maritime Delimitation between France and Australia 
(Melbourne, 4 January 1982; in force from 10 January 1983); art. VII of the 
Agreement between Burma and India on the Delimitation of the Maritime Boundary 
in the Andaman Sea, Cocos Channel and Bay of Bengal (Rangoon, 23 December 
1986; effective 14 September 1987); art. 8 of the Treaty between Papua New Guinea 
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the Economic Exclusive Zone (EEZ), the bays and the historic 
titles (Alland, 2021; Tanaka, 2023). The same cases also include 


disputes relating to: 


“(...) military activities, including military activities of state ships and aircraft 
used for non-commercial services, and disputes concerning acts of forced 
execution in relation to the exercise of sovereign rights (...) of state 
Jurisdiction (...)”. 

The third category is relevant with the era of the crisis of the 


Security Council of the UN and concerns disputes that respect 
the Security Council and the exercise of what is foreseen by the 


and the Solomon Islands concerning the Sovereignty, Cooperation and Delimitation of 
the Maritime Boundary and the Subsoil of the Sea (Port Moresby, 25 January 1989; 
art. 7 of the Maritime Delimitation Treaty between Jamaica and Colombia (Kingston, 
12 November 1993; in force since 14 March 1994); art. 7 of the Agreement between 
Jamaica and Cuba on the Delimitation of the Maritime Boundary between the Two 
States (Kingston, 18 February 1994; in force since 18 July 1995, in International 
Maritime Boundaries, vol. III); art. 5 of the Agreement on the Delimitation of the 
Maritime Boundary in the Gulf of Thailand between Thailand and Vietnam (Bangkok, 
9 August 1997); art. 4 of the Agreement between Lithuania and the Russian 
Federation on the delimitation of the exclusive economic zone and the continental 
shelf in the Baltic Sea (Moscow, 24 October 1997); art. VIII of the Agreement 
between the United States of America and Mexico on the delimitation of the 
continental shelf in the Western Gulf of Mexico (Washington, 9 June 2000); art. 6, 
para. 3 of the Agreement relating to the delimitation of the maritime boundary 
between Oman and Pakistan (Muscat, 12 June 2000; in force since 21 November 
2000, in UNTS, vol. 2183); art. 5 of the Agreement on the Delimitation of the 
Exclusive Economic Zone and the Continental Shelf between France and the 
Seychelles (Victoria, Mahé, 19 February 2001; entered into force on 19 February 
2001, ibid., vol. 2162, p. 281 et seq.); art. 5 of the Agreement on the Delimitation of 
the Maritime Boundary between Gabon and Sao Tomé and Principe, (Sdo Tomé, 26 
April 2001); art. VI of the Agreement between Tanzania and the Seychelles on the 
Delimitation of the Continental Shelf and the Exclusive Economic Zone (Victoria, 
Mahé, 23 January 2002; entered into force on 23 January 2002, in UNTS, vol. 2183, 
p. 3 et seq.); art. 7 of the Interim Agreement on the Delimitation of the Maritime 
Boundary between Tunisia and Algeria (Algiers, 11 February 2002); art. 4 of the 
Agreement between France and Kiribati on the delimitation of the maritime boundary 
between the exclusive economic zone of French Polynesia and the exclusive 
economic zone of Kiribati (Tarawa, 18 December 2002; in force since 18 December 
2002, in UNTS, vol. 2216, p. 143ss); art. 2 of the Agreement between Norway and 
Denmark jointly with the Home Rule Government of Greenland on the delimitation of 
the continental shelf and the fishing zone between Greenland and Svalbard 
(Copenhagen, 20 February 2006). 
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UN, which is also exercising the functions conferred by the 
Charter of the UN (Higgins, Webb, Akande, Sivakumaran, 
Sloan, 2018). 

We examine, in particular, disputes between states, which 
concern opposite or contiguous coasts and which have as their 
object the delimitation of respective exclusive economic zones 
and respective continental shelves, observing with emphasis art. 
74, par. 2 and 83, par. 2. 

The states in dispute resort to the procedures provided for in part 
XV of the Montego Bay Convention, when they do not want to 
sign an agreement on the delimitation of the exclusive economic 
zone and the continental shelf. Thus, art. 72, par. 2 and 83, par. 
2 are applied as special provisions, which consider the unilateral 
recourse for conciliation of the states in dispute, producing, 
except for the application of section 2 of part. XV, the 
satisfaction of a similar condition, which is highlighted by art. 
298, par. 1, letter 1) and art. 283 on mutual consultation. 

In this spirit, the award of the arbitral tribunal, which was 
established by Annex VII to UNCLOS on 11 April 2006, in the 
dispute between Barbados and Trinidad and Tobago, has 


confirmed: 


“(...) reasonably be interpreted to require that, when several years of 
negotiations have already failed to resolve a dispute, the Parties should 
embark upon further and separate exchanges of view regarding its settlement 
by negotiation (...) Article 283(1) for settlement by negotiation is, in relation 
to Articles 74 and 83, subsumed within the negotiations which those Articles 
require to have already taken place (...)” (Weckel, 2006; Kwiatkowska, 
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2007). 

Once the conciliation takes shape and develops to reach a final 
conclusion, the application of various mechanisms is also 
activated, which aim to ensure the development and conclusion 
of a procedure for cooperation, will of the respondent state, 
according to Annex No. V, UNCLOS. 

In this spirit, the mechanism contemplated in art. 298, par. 1, 
lett. a) and 1i) (Proelss, 2017, Klein, Parlett, 2022), highlights 
the obligation for the parties in dispute. This is an obligation de 
negotiando voe. The force for the parties and the report of the 
conciliation commission starts from a negotiation for the final 
conclusion of an agreement, which in reality, resolves the 
dispute, even with a negative outcome. 

Thus, it is understood that multilateral agreements call for a 
mandatory recourse to conciliation, which provides for disputes 
that arise and seek resolution through this procedure and 
according to the interests that appear suitable to promote their 


resolution. The UNCLOS and disputes for the delimitation of 


8Sentence of 11 April 2006, affair Barbados v. Trinidad and Tobago, par. 207 
affirmed that: “(...) “the states concerned” (in the plural) resorting to those procedures 
(stated generally) provided for in Part XV (...) understood as referring to those 
procedures in the terms in which they are set out in Part XV: where the procedures 
require joint action by the states in dispute they must be operated jointly, but where 
they are expressly stated to be unilateral their invocation on a unilateral basis cannot 
be regarded as inconsistent with any implied requirement for joint action which might 
be read into Articles 74(2) or 83(2) (...)”. The dispute settlement is related to the 
delimitation of the continental shelf and/or the EEZ where the conciliation based on 
art. 284 that has been activated for the parties who agree highlight that the compulsory 
conciliation procedure based on art. 298, par. 1, letter a) is also based on a literal 
interpretation of art. 74, par. 2 and art. 83, par. 2, which requires the consent of the 
parties in dispute after a unilateral request in force. 
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maritime borders and/or historic titles do not intend to subject 
states to other possible disputes with binding outcomes. These 
include art. 297, par. 2, letter b) and 297, par. 3, letter b) 
(Proelss, 2017; Klein, Parlett, 2022). This is a compromise that 
is concluded through an international conference for the states in 
dispute, which ultimately want to resolve disputes in an 
effective and binding manner through an appropriate and 
resolutive procedure. 

These are categories, which are part of Art. 289 UNCLOS 
(Klein, Parlett, 2022), and which have as their subject and 
obligation the relative negotiation, that is, the exchange of views 
to reach the solution of the disputes according to the conciliation 
procedure. Thus, the commission of the conciliation that is 
created, according to annex V, produces a conciliation report, to 
which the parties negotiate an agreement based on an 
international act. And if the negotiations fail, the parties that 
find themselves in a common agreement can also use and utilize 
the mechanisms according to section 2 of part XV UNCLOS. 
The states parties have the right to also remove categories of the 
relative disputes for a mandatory jurisdiction through the 
declaration that is provided for by Art. 298 UNCLOS (Klein, 
Parlett, 2022). This shows a certain flexibility, equivalence for 
the solution mechanisms and the disputes that limit the main 


cases, that is the one relating to the seabed of Art. 287, par. 2 
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UNCLOS (Klein, Parlett, 2022). It imposes the mandatory 
jurisdiction of the dispute resolution chamber, which concerns 
the seabed. It is an exception, which is activated in Annex VIII, 


as we will see in the next paragraphs of our analysis. 


Judicial resolution of disputes on the Law of the Sea and 
ITLOS 

The International Tribunal for the Law of the Sea (ITLOS) was 
created and based on Part XV UNCLOS and Annex VI of the 
Statute of the tribunal (Karaman, 2012; Garcia-Revillo, 2015; 
A.A.V.V., 2016; Le Floch, 2018; Del Vecchio, Virzo, 2019). 
Art. 287 UNCLOS (Klein, Parlett, 2022) highlights that ITLOS, 
as a figure that resolves disputes in a binding manner according 
to a role of stability and predictability, is based on principles and 
not only on the Law of the Sea and has characteristics conferred 
to privilege judicial solutions except arbitration. 

In this case, an ad hoc tribunal is important from a theoretical, 
practical but also jurisprudential point of view on the matter 
(Yturriaga Barberan, 2022). This does not mean that the role of 
the ICJ is eliminated but it guarantees a greater solution that 
goes beyond the logic of the judges, who are elected by the 
states party to the convention and are citizens of the five 


permanent members of the Security Council of the UN. 
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Art. 288 UNCLOS (Klein, Parlett, 2022) deals with disputes 
relating to the interpretation and application of any international 
agreement on the law of the sea. It is thus subjected to the 
knowledge that forms the provisions of the UNCLOS, according 
to which the rules of international law are not incompatible with 
the convention itself. If the parties agree, the ITLOS through art. 
293 can pronounce ex aequo et bono, that is, in good faith first 
of all. 

The ITLOS thus exercises a contentious nature of jurisdiction. 
Through the compromise of an international agreement and 
consultative competence, the exercise of jurisdiction is 
subordinated to a binding acceptance by the states involved in 
the same dispute. 

Based on Art. 290, par. 5 UNCLOS the necessary, binding 
jurisdiction for the matter of precautionary measures, which it 
pends in an arbitration panel, requires an immediate release 
procedure after ten days from the time of the detention of a 
vessel and/or a seizure (Klein, Parlett, 2022; Tanaka, 2023). 

In this case, Art. 220, par. 6 UNCLOS (Klein, Parlett, 2022) 
verifies the precise, objective evidence of a vessel sailing in the 
EEZ and/or in the territorial sea of a state that has committed 
certain unlawful acts for the discharge that it has caused and that 
has risked causing serious damage to the coast and the marine 


environment. Thus, the jurisdiction ratione personae of the 
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ITLOS calls what is proposed by the ICJ and that finds a line of 
thought with the evolution of international society in our time 
given the diversity of the actors in the maritime world and in the 
international legal system in general. 

The States Parties to the UNCLOS may communicate a dispute 
to the European Union according to Art. 291, par. 2 UNCLOS 
(Klein, Parlett, 2022). Furthermore, as provided for in Art. 20 of 
the Statute of the ITLOS: 


“(...) other than the Contracting States in the case of disputes expressly 
provided for in Part XI or for any dispute submitted under any other 
agreement which confers on the Tribunal a jurisdiction accepted by all the 
parties to that dispute (...)”. 


This is a solution that goes beyond the model of the international 
tribunal of the ICJ, which is based on the needs of the society of 
our times. The jurisprudence of the ITLOS has diminished in 
recent years the related ordinances concerning provisional 
measures and advisory opinions follow the same _ paths 
(Giorgetti, 2015; Nord Quist, Norton Moore, Long, 2016; 
Bhatia, Gotti, Haslim, 2017; Hasan, 2018; Phan, 2019; 
Liakopoulos, 2019)’. 

The ITLOS through its final pronouncements seeks to resolve 
issues that are complex in nature such as the nationality of 
vessels, freedom of navigation, the EEZ, the release of vessels 
and crews after detention due to violations of the UNCLOS, as 
" QITLOS, case n, 24, The “Enrica Lexie” Incident (Italy v. India), (provisional 


measures) https://www.1itlos.org/en/main/cases/list-of-cases/case-no-24/; final award 
of the PCA of 21 May 2020: https://pca-cpa.org/en/cases/117/. 


American Yearbook of International Law-AYIL, vol.3, 2024 


712 


well as the prevention of marine pollution and dumping of waste 
and the conservation and management of marine resources. 
(Kingsbury, 2012; Lucak, 2012; Yee, 2013; Boon, 2014; 
Sarvarian, Baker, Fontanelli, Tzevelekos, 2015; Oxman, 2015; 
Garcia Garcia-Revillo, 2015; Ward, 2015-2016; Barrett, 
Barnes, 2016; Whomersley, 2016; Wu, Zoo, 2016; Liu, 
Spangler, 2016; Jensen, Bankes, 2017; Langer, 2018; Fach 
Gomez, 2018; Jayakumar, Koh, Beckman, Davendort, Duy 
Phan, 2018; Duy Phan, Ngoc Nguyen, 2018; Le Floch, 2018; 
Chandraskekhara Rao, Gautier, 2018; Evans, Galani, 2020; 
Liakopoulos, 2021)'°. 

We recall, in this regard, the Norstar case of 1998. The 
Norwegian vessel of the Norstar shipping company during the 
years 1994-1998 supplied diesel to some yachts beyond the 
territorial sea of Italy, France and Spain. The vessel was found 


in international seas and then entered the port of Palma de 


10ITLOS, The M/V “Norstar” case (Panama v. Italy), preliminary objections 
judgments of 4 November 2016, par. 215. A similar interpretation seems to go against 
the spirit of the rule which has as its objective not to take a state by surprise about the 
possibility of an appeal to a court or tribunal brought under section 2 of Part XV. An 
extension or modification of the claims of the applicant state to what emerged in the 
exchange of views between the parties would result in a surprise for the defendant 
state: https://www.itlos.org/en/main/cases/list-of-cases/case-no-25/. ITLOS, The M/V 
“Saiga” (No.2) case (St. Vincent and the Grenadines v. Guinea) following and 
agreement of 1998. Case concerning the conservation and sustainable exploitation of 
swordfish stocks in the South-Eastern Pacific Ocean (Chile/European Union) 
following and agreement of 2000. Dispute concerning delimitation of the maritime 
boundary between Bangladesh and Myanmar in the Bay of Bengal 
(Bangladesh/Myanmar) following the agreement of 2009. M/V “Virginia G” case 
(Panama/Guinea-Bissau) following the agreement of 2011. Dispute concerning 
delimitation of the maritime boundary between Ghana and Céte d'Ivoire in the 
Atlantic Ocean (Ghana/Céte d'Ivoire) following the agreement of 2014. 
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Mallorca. The Spanish authorities followed what was requested 
by the Italian authorities through a rogatory letter, that is, the 
seizure of eight individuals of the crew who were accused of 
smuggling and petroleum substances and tax fraud. 

The shipowner of the M/V Norstar, which was part of the 
Norwegian company Inter Marine and Co AS, presented a 
request for the release and payment of a bail of 250 million lire 
as patrimonial damage and as a cause that continues from the 
seizure. With the sentence of 13 March 2003 the defendants 
were acquitted and they were released on the M/V Norstar. The 
sentence was later confirmed at the appeal level by the Genoa 
court on 25 October 2005. 

In 2015, Panama based on these judgments acted against Italy 
complaining and using Art. 33, 73, par. 3 and 4, 87, 111, 126 
and 300 UNCLOS. The finding of violation resulted in 
compensation of many millions arriving at a judgment on 4 
November 2016. The ITLOS was in favor of its jurisdiction 
rejecting the Italian positions. The international judges based 
themselves on the Norstar case and decided that the Italian 
authorities violated Art. 87 UNCLOS (Proelss, 2017; Klein, 
Parlett, 2022; Tanaka, 2023). 

The judgment made prevail that the principle of freedom of 
navigation on the high seas respected the jurisdictional claims of 


the relevant coastal state in criminal matters and the related 
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principles of the international law. 

What we understand is that the ITLOS judgment had a binding 
and obligatory nature for the parties to the dispute, also 
exercising a consultative function and formulating opinions on 
legal issues relating to the conformity of an international 


agreement with the Convention. 


Settlement of seabed disputes. The role of the ad hoc 
chamber 

According to Art. 187 and Art. 14 of Annex VI UNCLOS 
(Klein, Partlett, 2022), the ITLOS has created a dispute 
settlement Chamber, with a broad mandatory jurisdiction of a 
transnational nature, for the related disputes and the exploration, 
exploitation activities of the international area for the seabed. 
These are disputes that concern disputes under Art. 153, n. 2, 


lett. b) UNCLOS (Klein, Parlett, 2022) relating to: 


“(...) -States Parties to UNCLOS; -between a state and the International 
Seabed Authority; (c) between the parties (state or non-state) to a contract 
concluded to carry out certain activities in the seabed; (d) between the 
Authority and a potential contractor (i.e. a State Party, a state enterprise or a 
natural or juridical person sponsored by a State Party (...)”. 


An ad hoc chamber within the scope of the ITLOS removes the 
risk of creating a tribunal, according to which the international 
convention appears to seek to reach the dangerous divergences 
of a jurisprudential nature. Thus, the provisions of part XI of the 
UNCLOS specify that the jurisdictional competence of the 
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chamber for maritime disputes are part exclusively of disputes 
before the activity of the area, as defined and regulated by part 
XI UNCLOS. 

These are disputes of the common heritage of humanity and a 
notion that has been part of the general international law since 
the sixties of the last century'’, when the matters of the 
UNCLOS constitute a point of balance between two opposing 
needs. The first responds to the fear of developing countries, 
which exclude the exploitation of the seabed and the activities 
carried out for technological capacity. It is a need where the 
communion of resources obtains and results as a varied 
resolutive regulation for disputes. 

The lack of technological evolution as well as the scrutiny of 
case law for disputes in the subject matter specify the scope of 
application of the rules. As the only non-binding path in this 


matter, the relevant advisory opinion no. 17 of the chamber 


11A significant proclamation that is made and felt through the General Assembly 
of the UN with the speeach of the Ambassador Arvid Pardo from Malta which 
declared that: “(...) des mers et des océans constitue le patrimoine commun et devrait 
étre utilisé a des fins pacifiques et dans l’intérét de l’humanité tout entiére. Les 
besoins des plus pauvres, représentant la partie de l’humanité qu’il est le plus 
nécessaire d’aider, devraient étre étudiés par priorité dans le cas ot des avantages 
financiers seront tirés de l’exploitation du lit des mers et des océans a des fins 
commerciales (...), 22th session, Doc. A/6695, par. 92, A/C.1/PV.1516, 1st November 
1967, par. 13. See also from the 17th December 1970, the General Assembly of the 
UN obtained the Declaration of Principles Governing the Sea-Bed and the Ocean 
Floor, and the Subsoil thereof, beyond the Limits of National 
Jurisdiction-A/RES/2749(XXV). In particular art. 1 of the declaration affirmed that: 
“(...) sea-bed and ocean floor, and the subsoil thereof, beyond the limits of national 
jurisdiction (hereinafter referred to as the area), as well as the resources of the area, 
are the common heritage of mankind” (and in french also version: “patrimoine 
commun de I’humanite (...)”. 
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dates back, which tried to highlight the responsibility for the 
sponsor states and with reference to the standard of due 
diligence, as a precautionary principle and best environmental 
practices. Thus, the principle of responsibility and precaution is 
presented in the best environmental practices. It is emphasized 
that the principle of common differentiated responsibility is 
typical of international environmental law and the ad hoc 
chamber reiterates that developing countries have the same 
obligations in terms of environmental protection with developed 
countries as well as the risks of forum shopping and flags of 
convenience. 

The Authority's decisions highlight the rule that is presented in 
Art. 189 UNCLOS (Klein, Parlett, 2022), which states that: 


“(...) the Seabed Disputes Chamber has no jurisdiction to rule on the exercise 
by the Authority of its discretionary powers under this Part; it may not in any 
case substitute its own discretion for that of the Authority (...) is an 
international administrative power thus appears unchallengeable by ITLOS 
(...)"". 

Art. 189 UNCLOS highlights another clarification, namely: 


“(...) jurisdiction is limited to determining whether the application of the 
rules, regulations or procedures of the Authority in a particular case would 
conflict with the contractual obligations of the parties to the dispute or with 
the obligations of those parties under this Convention (...) claims for 
damages or other forms of relief invoked by one of the parties against the 
other as a result of a breach of its contractual obligations or of the obligations 
incumbent upon it under this Convention (...)”. 


1ITLOS, Responsibilities and obligations of States sponsoring persons and 
entities with respect to activities in the Area (REQUEST FOR ADVISORY OPINION 
SUBMITTED TO THE SEABED DISPUTES CHAMBER) List of cases: No. 17 
ADVISORY OPINION OF 1 FEBRUARY 2011: 
https://www. itlos.org/fileadmin/itlos/documents/cases/case_no_17/17_adv_op_01021 
1_en.pdf. 
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Even if this were the case, the practice each time through the 


jurisprudence offers a result that is not always the same. 


Dispute resolution through arbitration 

International arbitration as a dispute resolution has been 
included in the Law of the Sea through the Compromise of 
Montreaux (Caflisch, 1979) as well as in the Annex VIII of the 
UNCLOS, as a phenomenon that includes disputes between 
states and private individuals and between business and business 
of maritime law practitioners. 

This is a general procedure of the Annex VII, according to 
which disputes predetermine if a state carry out or not the means 
of dispute resolution, Art. 287, par. 1 UNCLOS (Klein, Parlett, 
2022) as well as when the parties follow a dispute of the 
UNCLOS without accepting the dispute resolution procedure. 
The arbitration procedure de quo followed general principles for 


the matter of international arbitration’. A state subjected to 


2From the distant past we note the Convention of the Hague of 18 October 1907 
for the Pacific Settlement of International Disputes and the Model Rules on Arbitral 
Procedure which were adopted by the ILC and the General Assembly through 
Resolution No. 1262 (XIII) of 14 November 1958. This is an arbitral jurisprudence 
prior to the institution and creation of the UNCLOS based on a particular and high 
quality of awards. We recall the case of the award of the Alabama (United 
States/United Kingdom, 1872); the arbitration of the seal furs in the Bering Sea 
(United States/United Kingdom, 1893); the Affaire des boutres de Mascate 
(France/United Kingdom, 1905) on the law of the flag; the Affaire des Grisbadarna 
(Norway/Sweden, 1909) on maritime delimitations; the Affaire des Pécheries des 
cétes septentrionales de |’Atlantique (UK/USA, 1910), on fisheries; the Affaire de la 
Orinoco Steamship Company (USA/Venezuela, 1910), on the obligations of the port 
State; and the Affaire du “Carthage” et du vapeur postal francais le “Manouba” 
(France/Italy, 1913), on the seizure of ships. 
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arbitration dispute must notify in writing to the other party of the 
dispute, Art. 1, Annex VI. And according to Art. 2 of the Annex 
VII to draw up the relevant list for arbitrators according to the 
General Secretariat of the UN. Thus, each contracting state 


highlights that: 


“(...) appoint four arbitrators, each of whom must be a person with 
experience in maritime matters and who enjoys the highest reputation for 
impartiality, competence and integrity (...)”. 


Art. 3 of Annex VII UNCLOS (Tanaka, 2023) highlights a panel 
consisting of five arbitrators. The appointment is made by the 
President of the ITLOS and the related deliberations and votes 
by the President and the arbitral panel in the event of a tie are set 
out in Art. 8 of Annex VII. The general principles of 
international arbitration are based on the arbitral panel that 
constitutes and establishes the rules of procedure for the parties 
and the opportunities to be heard and to present their case. Thus, 
the parties have the obligation to facilitate the work of the 
arbitral panel and to provide according to Art. 6 of Annex VII: 


“(...) documents, facilities and relevant information” and allowing the 
arbitrators to hear witnesses or appoint technical consultants or even “‘to carry 
out inspections in the places to which the case refers”. 

In the case of arbitration in absentia, according to Art. 8 of 


Annex VII, it is stated that: 


“(...) parties to the dispute do not appear before the arbitral tribunal or do not 
defend themselves, the other party may request the tribunal to continue the 
proceedings and issue the award. The absence of a party or the failure to 
defend themselves do not constitute an obstacle to the proceedings. Before 
issuing the award, the arbitral tribunal shall ascertain not only whether it has 
jurisdiction over the dispute, but also whether the claim is well founded in 
fact and in law (...)”. 
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If a party does not participate in the arbitration, it does not 
prevent the relevant proceedings from proceeding as also 
happened in the case of the South China Sea (Talmon, 2016; 
Liakopoulos, 2020)’. 

Thus, China through the proceedings reiterated that it did not 
accept the arbitral jurisdiction as well as the obligations of the 
UNCLOS. The relevant arbitral award is limited to the subject 
of the dispute according to Articles 10-11, where it is stated that: 


“(...) the decision is final and not subject to appeal, unless the parties to the 
dispute have agreed in advance on an appeal procedure (...)”. 
Thus, the arbitral practice for about forty years of the legal life 


of the UNCLOS highlights the external problems of the treaty. 
The matters relating to sovereignty and the jus ad bellum to the 
immunity of agents of foreign states find space in the relevant 


jurisprudence. 


3PCA, South China Sea arbitration (The Republic of Philippines v. People's 
Republic of China) award on jurisdiction and admissibility of 29 October 2015, par. 
11, which is referred in the note 107 the case of the ICJ: South West Africa (Ethiopia 
v. South Africa; Liberia v. South Africa), preliminary objections, sentence of 21 
December 1962, ICJ Reports 1962, p. 328; and in paragraph 163 was referred that: 
“(...) where a party has declined to contradict a claim expressly or to take a position 
on a matter submitted for compulsory settlement, the tribunal is entitled to examine 
the conduct of the parties-or indeed the fact of silence in a situation in which a 
response would be expected-and draw appropriate inferences (...) has referred the 
jurisprudence of the ICJ, especially the next cases: Land and maritime boundary 
(Cameroon v. Nigeria), preliminary objections of 11 June 1998, ICJ Reports, 1998, p. 
89 and 1029ss; and Application of the international Convention on the elimination of 
all forms of racial discrimination (Georgia v. Russian Federation), preliminary 
objections of 1* April 2011, par. 30. In par. 162 was cited the next cases: 
Applicability of the obligation to arbitrate under section 21 of the United Nations 
headquarters agreement of 26 June 1947, advisory opinion of 26 April 1988, par. 38 
and Land and maritime boundary (Cameroon v. Nigeria), preliminary objections of 11 
June 1998, par. 93. 
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We recall the case of the Chagos Islands, which began on Ist 
April 2010. A dispute that self-proclaimed itself as a protected 
marine area in the archipelago of the Chagos Islands, which was 
British Indian Ocean Territory BIOT and under English 
sovereignty. 

It was the Republic of Mauritius that claimed the sovereignty of 
the archipelago and its independence in 1968, as a formal 
protest, which laid the foundations for an arbitration panel under 


Annex VII UNCLOS. For Mauritius: 


“(...) the United Kingdom would not have been entitled to make such a 
proclamation since, in the case in question, it was not a “coastal state” within 
the meaning of UNCLOS (...) to manage a particularly complex case where 
the interpretation of UNCLOS could not ignore an assessment of the disputed 
sovereignty between two states (...)”. 


The award of 18 March 2015 (Vrancken, 2011; Sand, 2012; 
Dunne, Polunin, Sand, Johnson, 2014; Tanaka, 2014; Attard, 
Fitzmaurice, Martinez Gutierrez, 2014; Von Bogdandy, Venzke, 
2014; Mohamad, 2015; Neumann, 2015; Colson, Vohrer, 2015; 
Appleby, 2015; Pham, 2016; Rao Pemmaraju, 2016; Miles, 
2017; Yu, Xie, 2017; Ong, 2018; Del Vecchio, Virzo, 2019; De 
Castro Silveria, ladeira Garbaccio, 2019; Truong Thuy, 
Welfield, Trang, 2019; Mukherjee, 2020)* has absorbed the 

4PCA, Chagos marine protected area arbitration (Mauritius v. United Kingdom), 
award 18 March 2015, par. 203-21, 228-30, and 547. The scope of art. 283 would be 
to assure the defendant state that part of a dispute is not taken by surprise by the 
decision of the other state that is part of that dispute to resort to mandatory procedures 
that lead to binding decisions without appropriate consultations but also “to facilitate 
recourse to peaceful dispute settlement (including compulsory procedures) by 
encouraging parties to consider different procedures as soon as a dispute arises and 


not to preclude or unduly delay the resolution of the dispute (...)”; and according to 
case: Arctic Sunrise (Kingdom of the Netherlands v. Russian Federation), award on 
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issues relating to the sovereignty of the Chagos Islands as 
Mauritius highlighted the attention of the General Assembly of 
the UN on 22 June 2017 through the Resolution 
(A/RES/71/292), which asked the ICJ for a related opinion 
noting that: 


“(...) a) the legitimacy of the decolonisation process, which took place with 
the recognition of the independence of Mauritius from the United Kingdom 
following the separation of the Chagos Islands Archipelago from the territory 
of Mauritius and b) the consequences of the continuing administration of the 
Chagos Islands by the British which prevents Mauritius from resettling its 
citizens in the Archipelago (...)”. 


The relevant opinion, which was issued on 25 February 2019, 
through the voice of the ICJ highlighted that: 


“(...) the process of decolonisation of Mauritius was not validly completed 
when that country acceded to independence (...) the United Kingdom (...) is 
required, as soon as possible, to put an end to its administration of the Chagos 
Archipelago (...)” (Liakopoulos, 2020)°. 

Mauritius had another arbitration, under Annex VII of the 


UNCLOS, concerning the maritime delimitation with respect to 


the Maldives, which are located in the north of the Chagos 


the merits, 15 August 2015, par. 154). For the analysis of art. 283 UNCLOS. It is an 
obligation of conduct and not an obligation of result. In this sense, it may be useful to 
recall the jurisprudence of the ICJ which has had the opportunity to specify that: “(...) 
the obligation to negotiate is an obligation not only to enter into negotiations, but also 
to pursue them as far and possible with a view to concluding agreements (even if) an 
obligation to negotiate does not imply an obligation to reach agreement (...). The 
obligation to exchange views does not an empty formality to be dispensed with at the 
whims of a disputant. The obligation in this regard must be discharged in good faith 
and its is the duty of the tribunal to examine whether this is being done (...)” as we can 
see in the ITLOS, Land reclamation in and around the Straits of Johor (Malaysia v. 
Singapore), provisional measures, order of 8 October 2003, separate opinion of Judge 
Rao, par. 11. The rule in question does not express itself on the consequences of 
failure to fulfill this obligation, that is, whether the consequence must be a rejection of 
the appeal by the court or the international court seised. 

5ICJ, Order of 25 February 2019, Legal Consequences of the Separation of the 
Chagos Archipelago from Mauritius in 1915, ICJ. Reports, 2019, 95, para. 183 (3)- 
(4). 
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Archipelago. Maldives pointed out to the special chamber of the 
ITLOS that it was not competent to decide since the Republic of 
Mauritius was sovereign. This case was not similar with that of 
the United Kingdom in the Chagos Archipelago and 
consequently they found themselves in the stage of opening a 
dispute. The ITLOS through the preliminary objections ruling 
obtained that the jurisdiction had a particular importance 
(Amerasinghe, 2011)°. 

The main issue was sovereignty for the states, an issue already 
decided by the South China Sea arbitration. In this case, the 
sovereignty, during the nineties, of the South China Sea came 
from the historical titles on the Spratly Islands archipelago 
(Liakopoulos, 2004). Thus, the Philippines asked the relevant 
arbitration panel to decide on the matter since it specified that 
the notion of islands is contrary to the institutional international 
law of the sea and the maritime zones start from the disputed 
islands. The arbitrators judged the protection of the marine 
habitat up to the construction by China of artificial structures in 


the Spratly Islands’. 


6ITLOS: The Dispute concerning delimitation of the maritime boundary between 
Mauritius and Maldives in the Indian ocean (Mauritius/Maldives), order n. 2019/4 of 
27 September 2019, par. 101: 
https://www.itlos.org/fileadmin/itlos/documents/cases/28/preliminary_objections/ 
C28 Judgment_prelimobj_28.01.2021 orig.pdf. 

7South China Sea arbitration (The Republic of Philippines v. The People's 
Republic of China), op. cit., parr. 143-151 and 397-413. 
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The relevant arbitrators highlighted that the notion of islands 
was contrary to the international law of the sea and of the 
institution of maritime zones, i.e. exclusive economic zone, 
continental shelf, territorial sea, etc. The arbitrators, thus, held 
that the protection of the marine habitat for construction and 
fishing rights for the Filipinos irreparably damaged the coral 
reef of the Spratly Islands archipelago®. The arbitral award based 
on the UNCLOS continued its activities for the construction of 
infrastructure in the area as well as producing a serious violation 
of international law. 

The maritime dispute between Ukraine and Russia as well as the 
coastal rights in the two states on the Black Sea and the Sea of 
Azov and the Kerch Strait is based on an arbitration proceeding 
of the 2016 by Ukraine after the annexation of Crimea by 
Russia, which tried to usurp maritime rights by illegally 
exploiting natural resources. This situation, paved the way in 
2018 for Russia. It has tried to constitute and file a series of 
preliminary objections according to an arbitral tribunal without a 
jurisdiction relating to the dispute as well as to resolve the 
sovereignty over Crimea. 

On 21 February 2020 the relevant award confirmed in part, that 
its jurisdiction can continue until the relevant pronouncement 


and the final decision, which had as its object the application of 


8South China Sea arbitration (The Republic of Philippines v. The People's 
Republic of China), op. cit. 
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the UNCLOS and not the annexation of Crimea’. 

A state, therefore, can refuse to follow an arbitral award and 
seek other avenues based on the UNCLOS, as we have seen in 
the case of Argentina, which refused to enforce the award on the 
Beagle Channel that was proposed by the Queen of England in 
1977, since it followed another ultra petita (Liakopoulos, 
2020)". 

It was normal for the parties, who contested the effectiveness 
and validity of an arbitral award, to be able to open another 
dispute in itinere to be resolved. We recall the case of Guinea- 
Bissau concerning the delimitation of the continental shelf with 
Senegal. Thus, on 2 August 1989, Guinea-Bissau made a 


declaration, which stated that: 


9PCA, Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, 
and Kerch Strait (Ukraine v. the Russian Federation), art. 22 is used. Art. 12 of 
Annex VII has referred a “interpretation or implementation of the award” https://pca- 
cpa.org/en/cases/149/. 

10ICJ, Arbitral award of 31 July 1989 (Guinea-Bisseau v. Senegal, sentence of 12 
November 1991, Declaration of judge Mbaye), par. 47-48: 
https://www.icj-cij.org/case/82. Guinea-Bissau had also criticized the interpretation 
contained in the arbitration ruling of the provisions of the arbitration agreement which 
defined the jurisdiction and had proposed a different interpretation of those rules. The 
ICJ affirmed that: “(...) the court does not have to enquire whether or not the 
arbitration agreement could, with regard to the tribunal's competence be interpretated 
in a number of ways, and if so to consider which would have been preferable (...) the 
court would be treating the request as an appeal and not as a recours en nullité (...) the 
tribunal acted in manifest breach of the competence conferred on it by the arbitration 
agreement either by deciding in excess of or by failing to exercise its jurisdiction (...) 
the failure of the tribunal properly to apply the relevant rules of interpretation to the 
provisions of the arbitration agreements which govern its competence (...) (par. 47) an 
arbitration agreement (compromis d'arbitrage) is an agreement between states which 
must be interpreted in accordance with the general rules of international law 
governing the interpretation of treaties (...)”. 
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“(...) desirous of affirming the rights of its people, it proceeds for its part to 
an intense presence in the region in question to exploit the biological 
resources therein without allowing any activity to constitute an obstacle to 
such exploitation and to its control by the competent authorities (...) the 
adoption of precautionary measures but this request was rejected by Order of 
2 March 1990 (...)”. 


Thus, with a final judgment on 12 November 1991, the ICJ 
confirmed the validity of the arbitral award. 

The award for the parties was a submission of an appeal before 
an interpretation before an arbitration panel, that issued the 
relevant award. This is recognized art. 82 of the Hague 
Convention of 18 October 1907, which was also used in the 
Iroise Sea case. 

Art. 290 UNCLOS (Klein, Parlett, 2022) includes the 
precautionary measures, that are part of the constitution of an 
arbitrator, a tribunal that orders precautionary measures and that 
deems that it is competent in the face of emergencies and of the 
situation that requires it. Art. 292 UNCLOS (Klein, Parlett, 
2022) provides the procedure that allows the immediate release 
of the ship with respect to the crew and after request of the flag 
state. Although ITLOS has started its work, 14 disputes have 


tried to find a solution through international arbitrators'', thus, 


11See also ex multis: Land Reclamation in and around the Straits of Johor 
(Malaysia v. Singapore), Award of 1 September 2005; Delimitation of the Exclusive 
Economic Zone and the Continental Shelf between Barbados and the Republic of 
Trinidad and Tobago (Barbados v. Trinidad and Tobago), Award of 11 April 2006; 
Guyana v. Suriname, Award of 17 September 2007; Delimitation of the Maritime 
Boundary in the Bay of Bengal (Bangladesh v. India), Award of 7 July 2014; “ARA 
Libertad” (Argentina v. Ghana), which began in October 2012 and concluded, via 
settlement, in September 2013; South China Sea Arbitration (Philippines v. China), 
Award of 12 July 2016; “Arctic Sunrise” (Netherlands v. Russian Federation), Award 
of 10 July 2017; Atlanto-Scandian Herring Arbitration (Kingdom of Denmark in 
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highlighting that ITLOS respects arbitrators as well as the law of 
the sea. 

In this spirit, we recall the case in 2012 of the ship Enrica Lexie, 
which was passing along the coast of Kerala, that is, in the 
Indian Ocean, and which encountered an Indian fishing vessel, 
the St. Anthony. Its conduct was considered hostile to the 
protection of the national navy riflemen, who found on board the 
basis of a dispute functioning as piracy. 

The Enrica Lexie was deceitfully pulled towards the port of 
Kochi (India). After it released the two navy riflemen from 
being arrested by the local police then transferred to New Delhi 
to await the relevant trial. Only in 2015 did the Italian 
authorities choose the path of international arbitration based on 
the former Annex VII. 

Moreover, the ICJ in the India v. Italy case (The Enrica Lexie 
case) of 3 February 2012, par. 81 and 82 referred to the relative 
immunity for preliminary jurisdiction that was necessary for any 
judgment on the merits that prevented such judgment 


(Liakopoulos, 2020). Establishing subsequently the jurisdiction 


respect of the Faroe Islands v. European Union), commenced in August 2013 and 
concluded by settlement in September 2014; Duzgit Integrity Arbitration (Malta v. 
Sao Tomé and Principe), Award of 18 December 2019; The “Enrica Lexie” Incident 
(Italy v. India), Award of 21 May 2020; Dispute Concerning Coastal State Rights in 
the Black Sea, Sea of Azov, and Kerch Strait (Ukraine v. the Russian Federation), 
initiated in September 2016, partial award dated 21 February 2020 and still pending 
(and on which see the essay by P. Barbirotto in this volume); Dispute Concerning the 
Detention of Ukrainian Naval Vessels and Servicemen (Ukraine v. the Russian 
Federation), initiated in April 2019, partial award dated 27 June 2022 and still 
pending. 
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on the case, that is, of the Italian state that has national 
jurisdiction and not of India as a state of arrest. The arbitral 
tribunal also accepted the request for India and violated the 
freedom of the high seas and the right of navigation arriving at 
an award that was not positive in the end for both parties”. 

The use of the position of jurisdictional immunity of the military 
and subjected to criminal proceedings in Italy opens the way for 
compensation for damages against India. If the immunity of 
jurisdiction is valid according to the position of the ICJ with 
automatic and ipso iure manner the competence of the 
arbitrators follows the ascertainment of facts that are 


controversial. 


12PCA, Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, 
and Kerch Strait (Ukraine v. the Russian Federation), op. cit., which is affirmed in 
parr. 441-442 that: “(...) does not consider each of Ukraine’s submissions made in the 
Notification and Statement of Claim and the Memorial to constitute a distinct and 
separate dispute, but rather to be part of a single, unified dispute that Ukraine has 
brought before this Arbitral Tribunal (...) Ukraine’s case are, as it were, 
manifestations of a broader disagreement between the Parties, rather than isolated 
occurrences that happen to be submitted to arbitration in the same instrument. The 
fact that the Arbitral Tribunal has decided, above, that it does not have jurisdiction 
over certain aspects of that dispute does not mean that the remaining aspects should 
be considered in a piecemeal fashion (...) it is not possible in the present case to 
isolate from the broader dispute before it those elements that fall exclusively within 
the jurisdiction of one or more Annex VIII special arbitral tribunals (...) the interest of 
justice for this Arbitral Tribunal to decline jurisdiction over certain aspects of the 
dispute before it, as requested by the Russian Federation (...) before the Arbitral 
Tribunal would risk there being inconsistent outcomes from the various arbitral 
tribunals that are seised of different aspects of the same dispute. It would also increase 
the costs and time spent on litigation by the Parties (...)”. 
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(Follows): Arbitration under the former Annex VIII 

The former Annex VHI UNCLOS was the basis for the dispute 
between Ukraine and Russia. It concerned the coastal rights of 
the two states on the Black Sea, the Sea of Azov and the Kerch 
Strait. It united all the issues on a dispute in comunis under the 
Annex VII and the Annex VIII, however, the arbitral tribunal 
took into account the jurisdiction that had to do with the first 
Annex’’. 

This was an obvious choice by the states under consideration at 
a mechanism of the UNCLOS and precisely of Art. 1 of the 
Annex VII UNCLOS. The arbitration based on the former 
Annex VIII, which establishes the disputes that are related to the 
interpretation and application of articles concerning fishing, 
protection, conservation of the marine environment, scientific 
research at sea including also pollution from ships and dumping, 
according to Art. 2, par. 2 of the Annex VII UNCLOS (Tanaka, 
2023). Especially,: 


“(...) the list of experts is drawn up and maintained by the Food and 
Agriculture Organization of the United Nations, in matters relating to the 


13There are few states that have chosen this type of mechanism and without other 
solutions for the proceedings. For example, we have Argentina, Austria and Chile 
(where they have chosen as an alternative the ITLOS); Belarus (was in favor with the 
arbitration according to the Annex VII UNCLOS and the ITLOS); Belgium, Ecuador, 
Mexico and Hungary (as an alternative between the ITLOS and the ICJ); Portugal (as 
an alternative to the arbitration according to the Annex VII UNCLOS, to the ITLOS 
and to the ICJ); Russian Federation and Ukraine (through arbitration based on Annex 
VID); Timor-Leste (at the same level as the arbitral tribunals and with Annex VII, of 
the ITLOS and of the ICJ). In all these positions of choice as options for dispute 
resolution it is noted that the ITLOS has placed itself between a choice that respects 
for the ICJ also other mechanisms of a jurisdictional nature. 
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protection and preservation of the marine environment by the United Nations 
Environment Programme, in matters relating to marine scientific research by 
the Intergovernmental Oceanographic Commission, in matters relating to 
navigation, including pollution from ships and dumping, by the International 
Maritime Organization, or, in each case, by the appropriate subsidiary body 
to which the organization, program or commission concerned has delegated 
this function (...)”. 


Any dispute relating to the interpretation, application of the 
rules of the UNCLOS, which relates to fisheries'* shall be 
submitted to arbitration in accordance with Annex VIII 
regardless of the maritime zone concerned. The protection of the 
marine environment is based on the UNCLOS and considers that 
all disputes and rules under Part XII of the UNCLOS fall within 
the competence of special arbitration in accordance with Annex 
VII. Thus, the presence of a group of specific norms, that are 
part of the XIII, leaves few moments of doubt and uncertainty. 

The disputes also deal with navigation, pollution from ships, 
dumping, the interpretation and application of various 
provisions of the UNCLOS according to Part III, i.e. Section II 
and III relating to innocent passage according to art. 52 and the 


right of passage through the corridors, archipelagic traffic 


14What is provided for in the UNCLOS is part of the next articles. For example, 
art. 2 which deals with fishing activities and territorial waters; art. 51 relating to 
agreements in force where traditional fishing rights and submarine cables are already 
laid. The provisions that refer to Part V and regarding the EEZ and relating to art. 56 
on the jurisdiction and obligations of the coastal state of the EEZ. Art. 58 relating to 
the rights, obligations of other states of the EEZ. Art. 61 which refers to the 
conservation of living resources. Art. 62 relating to the exploitation of living 
resources. Art. 63 on existing banks that are part of the EEZ and coastal states and 
within the EEZ in an external and adjacent area. Art. 64 relating to migratory species. 
Art. 65 relating to marine mammals. Art. 66 relating to anadromous banks. Art. 67 on 
catadromous species and art. 68 on sedentary species. Obviously, Part VII on the high 
seas and art. 87 are also taken into consideration. 
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according to art. 53. 

The arbitration procedures are connected with the former Annex 
VII of the international arbitration in general where, unlike the 
arbitration panels that are constituted, they can also have powers 
for binding investigations at international level. According to 


Art. 5 of the former Annex VIII: 


“(...) at any time agree to request a special arbitral tribunal, constituted in 
accordance with Article 3 of this Annex, to conduct an investigation and to 
ascertain the facts giving rise to the dispute; -Unless the parties otherwise 
agree, the facts established by the special arbitral tribunal pursuant to 
paragraph | shall be deemed to be established between the parties. -If all the 
parties to the dispute so request, the special arbitral tribunal may make 
recommendations which, without having the force of a decision, constitute 
only the basis for a re-examination by the parties of the issues giving rise to 
the dispute (...)”. 

It will, therefore, be the relevant jurisprudence, which will 


highlight the exercise of the powers as well as the relevant 


interpretation in the sector. 


Evolution of international jurisdictions as an opportunity for 
the development of the law of the sea or a stable and 
coherent threat to it 

The new courts created, including ITLOS to resolve disputes, 
show doubts that have to do with the continuous evolution of 
international law and the duty to conclude, according to the rules 
of the UNCLOS, the disputes created (Boyle, 1997). Even in the 
law of the sea the dialogue between the courts has as its basis an 


inevitable and progressive international conflict for the 
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international jurisdictions that are susceptible to the unity and 
coherence of the international legal order, that compromises the 
role of the ICJ, according to Art. 96 of the Charter of the UN 
and of all the bodies exercising international jurisdiction 
(Guillaume, 1995; Charney, 1998; Buergenthal, 2001). 

The ICJ leadership has not shown the relative respect to 
international courts. It has affirmed the competence for universal 
international courts as a competition of a high level that forces 
many times the ICJ and the qualitative level of judgment, that is 
de facto and not de jure. 

It is recalled from the ICTY the Tadi¢ case, which has qualified 
the control for the purpose of attributing an international 
responsibility also constituting the technical solutions, such as 
for example the one in ICJ between Germany and Italy. A 
dialogue between the courts records new topics also for the law 
of the sea such as climate change, climate refugees, military 
vessels, the identification marks and the issues that are included 
through the Venice Statement on the Law of the Sea and 
Sustainability, namely a topic of the sea level rise, the relative 


impact on maritime borders and the survival of island states. 


Art. 287 UNCLOS, ICJ and the circulation of precedent 
Ad hoc international criminal tribunals have precisely attributed 


to the evolution of contemporary international law through the 
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existence of unwritten norms, i.e. customary rules (Crawford, 
2019; Linderfalk, 2019; Sommerfelf, 2019), which in any case 
formalize the international judicial authority that uses them. On 
the other hand, the ICJ as a super partes court, with a greater 
participation of states (Zimmermann, Tomuschat, Oellers- 
Frahm, Tams, Kashgar, Diehl, 2019; Liakopoulos, 2020)!° and 
with various judgments has tried through the delimitation cases, 
especially, to resolve disputes relating to the law of the sea 


(Liakopoulos, 2020)'°. With the birth of the ITLOS, a large part 


15Art. 35, par. 1 of the statute of the ICJ. 

16From the ICJ the cases of delimitation are concentrated on the following cases: 
the Corfu Strait case between Albania and Great Britain (it was 9 April 1949); the 
judgment of 18 November 1951 concerning the North Atlantic fishing ponds case 
between Great Britain and Norway (on the definition of historic bays); then the 17 
November 1953 on the Minquiers and Ecrehos Islands (France v. United Kingdom) 
and the 20 February 1969 on the Delimitation of the Continental Shelf in the North 
Sea (Federal Republic of Germany v. Denmark; Federal Republic of Germany v. 
Netherlands); Icelandic Fishing Ponds (United Kingdom v. Ireland), with judgments 
of 2 February 1973 and 25 July 1974; the 19 December 1978 on the Continental Shelf 
of the Aegean Sea (Greece v. Turkey); judgment of 24 February 1982 on the 
Delimitation of the Continental Shelf (Libya v. Tunisia); judgment of 21 March 1984 
and 3 June 1985 (with the intervention of Italy) in the Malta-Libya continental shelf 
case; the judgment of 12 October 1984 in the dispute between Canada and the United 
States concerning the Gulf of Maine; the judgment of 29 July 1991 in the Great Belt 
Passage (Finland v. Denmark); the case of the land, island and maritime boundary 
dispute (El Salvador v. Honduras), with the intervention of Nicaragua on 11 
September 1992 and the further revision judgment of 18 December 2003; the 
judgment of 14 June 1993 in the maritime delimitation of the area between Greenland 
and Jan Mayen Island; the judgment of 1 July 1994 and 16 March 2001 in the 
maritime delimitation between Qatar and Bahrain; the judgment of 4 December 1998 
on jurisdiction over fishing grounds (Spain v. Canada); the border case between 
Namibia and Botswana concerning the Kasikili/Sedudu Islands decided by judgment 
of 13 December 1999; the judgment of 10 October 2002 on the Demarcation of the 
Maritime and Land Border between Cameroon and Nigeria (Cameroon v. Nigeria); 
the judgment of 17 December 2002 on sovereignty over the islands of Pulau Ligitan 
and Pulau Sipadan (Indonesia v. Malaysia); the judgment of 8 October 2007 on the 
maritime border dispute in the Caribbean Sea (Nicaragua v. Honduras); the judgment 
of 23 May 2008 on sovereignty over the islands of Pedra Branca/Pulau Batu Puteh, 
Middle Rocks and South Ledge (Malaysia v. Singapore); the judgment of 3 February 
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of the ICJ has shifted its attention and jurisdiction mainly to 
disputes, that states willingly turn to in order to resolve disputes 
on the law of the sea'’. 

The ICJ has sought its primacy and contributed on various and 
diverse issues concerning disputes for the delimitation of the 
territorial sea, the continental shelf, the EEZ as well as disputes 
over islands and historic bays (Crawford, 2019; Liakopoulos, 
2020)'*. The binding nature and international obligation to stare 
decisis, as a conformation to the precedent, has attracted 
attention in a uniform manner, thus, influencing the precedents 
in an external manner and also favoring the horizontal 


circulation of numerous international tribunals. 


2009 on the maritime delimitation in the Black Sea (Romania v. Ukraine); the 
judgment of 19 November 2012 concerning the territorial and maritime dispute 
between Nicaragua and Colombia; the judgment of 27 January 2014 concerning the 
maritime dispute between Peru and Chile; the judgment of 2 February 2018 
concerning the Maritime Delimitation in the Caribbean Sea and the Pacific Ocean 
(Costa Rica v. Nicaragua); the judgments of 2 February and 12 October 2021 
concerning the Maritime Delimitation in the Indian Ocean (Somalia v. Kenya) and 
again the case of Alleged Violations of Sovereign Rights and Maritime Space in the 
Caribbean Sea (Nicaragua v. Colombia) judgment of 17 March 2016 and on the 
merits on 21 April 2022 and finally the judgment of 13 July 2023 on the Question of 
the Delimitation of the Continental Shelf between Nicaragua and Colombia beyond 
200 nautical miles from the coast of Nicaragua (Nicaragua v. Colombia). The ICJ, as 
indicated above, also delivered an advisory opinion, dated 25 February 2019, on the 
legal effects of the separation of the Chagos Archipelago from Mauritius in 1965. 

17ICJ, sentence of the 19 November 2012, in the case of the territorial and 
maritime dispute between Nicaragua and Colombia, which is affirmed in par. 139 
that: “(...) the legal régime of islands set out in UNCLOS. Article 121 forms an 
indivisible régime, all of which (as Colombia and Nicaragua recognize) has the status 
of customary international law (...)”. South China Sea arbitration (The Republic of 
Philippines v. People's republic of China), award on jurisdiction and admissibility of 
29 October 2015, op. cit., parr. 481, 490, 543-545. 

18ICJ, sentence of 16 March 2001, relating to the dispute between Qatar v. 
Bahrain (ICJ Report, 2001, par. 40. 
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As we have seen in the Norstar case (Tanaka, 2023)’, it used the 
case law from ICJ and ITLOS in its ruling as well as referred to 
the delimitation of the maritime border between Ghana and 
Ivory Coast on the Atlantic Ocean”. 

The ICJ is the first court that is immediately referred to arbitral 
case law and especially to arbitrators taking into consideration 
Annex VII of the UNCLOS. 

The ICJ has tried to introduce and meet all the requirements, 
that indicate the sector of precautionary measures relating to the 
existence of jurisdiction, the connection between rights, 
emergency measures connected to irreparable damage to the 
rights of the plaintiff state as well as the further requirement for 
the plausibility of the existence of rights. 

The ITLOS, on the other hand, seems to align itself with various 
conditions that are not always the same but in a restrictive, 
rigorous way are active in a role that allows and indicates 
provisional measures for the release of ships and crews. 

Thus, the international super partes court likes it or not 
influences the arbitral colleagues at international level and the 
numerous arbitral decisions that play a significant role in the 


decision-making process of the courts as well as an extensive 


19ITLOS, (ITLOS, The M/V “Norstar” case (Panama v. Italy), preliminary 
objections judgments of 4 November 2016, par. 152 and 382. 

20ITLOS, Delimitation of the Maritime Boundary in the Atlantic Ocean 
(Ghana/Céte d’Ivoire), parr. 281, 286, 396, 409, 422, 452, 490, 533 and 624: 
https://www. itlos.org/en/main/cases/list-of-cases/case-no-23/ 
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use of lawyers present. 

ITLOS is the most specialized of all the courts in the field of 
maritime law. The disputes before ITLOS as well as at other 
arbitration chambers show the mutual consideration not only of 
a dialogue between the parties and through the jurisprudence of 
different courts but also the undertaken of evolutionary 
positions, that seek to interpret the international law of the sea 
by adopting prudent and precise attitudes, thus, establishing an 
international community of courts that has as its final objective 
by all means to resolve disputes between states (Charney, 1998; 
Oxman, 2001; Shany, 2004). 

It is also difficult to control the community and ensure the 
coherence of an international order that does not happen to elite 
formations especially in the arbitration sector (Dezalay, 1996). 
Many times they fall into debates related to the so-called double 
hatting (Devarakonda, 2022), that is, restrictions of access to 
specialists in charge, who have a more general training and 
ideas, and who are not based on precedent, that is, on the 
jurisprudence of other international courts and who do not 
produce solutions in this regard perhaps because they are afraid 
of conflicts of interest, discrimination for the loss of impartiality 
of judgment. 

The opinions formulated by the ICJ as an exercise of 


consultative competences are used with an authoritative manner 
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also by other international courts that include arbitration panels. 
The ITTLOS, in this regard, has a similar competence. This 
means that in the coming years we will see the circulation of 
opinions, sentences, references, thoughts that come from other 


permanent courts to resolve disputes in the law of the sea. 


The problem of forum shopping 

The increasing circulation of judgments from international 
tribunals to resolve disputes relating to the law of the sea is 
certainly a positive development for the evolution of 
international law as well as a trend that abandons the old judicial 
resolution of international disputes, always without a positive 
final result and with many complications. 

The new tribunals are entities that operate a jurisdictional 
function in a legal system. They do not explain in a fragmented 
way forms of multiplicity and methods of a function, that 
connects and coordinates the invisible dialogue between judges 
for the final objective of resolving a dispute. It is not a natural 
judge, who has pre-established himself by law but the 
UNCLOS, where in an innovative and original way, it has tried 
to integrate jurisdictional mechanisms, channel in a different 
way the conflict between states within forms of a mandatory 
jurisdiction, where the normative solution from the stage of 


completeness arrives at a flexibility and objectivity to maintain 
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the spirit of the specialized tribunal, that tries to favor strategies 
far from a forum shopping of states to resolve a dispute relating 
to the law of the sea. 

Feasible or not, forum shopping, even if does exist, is part of a 
legal thought. The institutions have a jurisdictional competence 
ratione personae and ratione materiae, as a method of access. 
International jurisdictional proceedings calculate the precedent, 
with respect to the sentences. In this way they induce a certain 
optimism for the coherence, stability, predictability of the 
international law of the sea. 

We do not underestimate the parties to a dispute, who put at the 
forefront the need for a relative judgment before different 
courts, that have jurisdiction in order to maximize their use. The 
selection (Salles, 2014) of a jurisdiction, that excessively makes 
the exercise of the procedural rights of the parties compromises 
many times access to justice and imposes on judges disputes that 
respect and position the acquisition, the evaluation of relevant 
evidence before a forum available to resolve disputes to a forum 
shopping, where the prospect of parallel proceedings, is based 
on the same dispute. 

In this regard, the competition for proceedings with a binding 
outcome is activated by the regulation for international disputes 
that distinguish the susceptible and verifiable hypotheses. Thus, 


each dispute through an international judgment and on unilateral 
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request to an international tribunal is contested and determines 
the exception of a res judicata. International jurisprudence has 
affirmed the existence of a general principle of relative law for 
the effectiveness of res judicata for judgments that are issued by 
international courts and tribunals. International agreements and 
the UNCLOS through art. 296 (Proelss, 2017) highlights the res 
judicata as part of a dispute of an international judgment, where 
the common agreement of a diplomatic procedure, arbitration, 
judicial regulation establishes through a compromise a forum 
prorogatum. 

The competition of judgments derives from the will of the 
parties that modify the precedence judgment, that resolves the 
will of the parties, modifying in an analogical and applicable 
way relationships concerning the same matter. 

Parallel disputes and those submitted to a dispute resolution 
body show the relationship, that closely connects the cases, that 
are established before a procedural economy, where 
disharmonious decisions are avoided by thus deciding to join the 
related proceedings. The solution of coordination problems and 
disputes between them connect arbitration and judicial 
regulation before an international tribunal. 

International tribunals base rules and _ relationships of 
independence on a jurisdiction of distinct rules, that is between 


the law of the sea and international law, where a single judicial 
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system cannot exist. Thus, the general principle of law relative 
to the exception of res judicata of international judgments and 
the cases established before various international tribunals 
determine a close relationship, as a hypothesis of qualified 
connection to an international process, that prejudices the 
resolution of a dispute, where the autonomous and parallel scope 
of a proceeding before different international tribunals to resolve 
a dispute involves a prejudicial question, which orders the 
suspension of a process before it. Thus, the rationale of the 
decision is linked to a procedural economy, where the need to 
avoid res judicata on the legal basis of a suspension order is 
based exclusively on the provisions of the regulation itself. 

Thus, international courts order the suspension of additional 
motivations, which recall soft law rules such as comity, forum 
non conveniens and considerations of judicial propriety. The 
connection between cases submitted to different international 
courts takes into consideration the subjective connection, which 
prevails over cautious attitudes on the part of the bodies of the 
settlement of the disputes in question. Thus, the respect of a risk 
that increases contradictory judgments derives from and 
connects to problems of fragmentation of international law, and 
the excessive delay in procedural times is thus avoided for the 


suspension of the relative proceeding. 
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Trying to put a stop to a discreet evaluation by jurisdictional 
bodies, it orders the suspension of processes initiated for the 
needs of speed and effective utility of judicial decisions, that 
respect the harmony of judgments. 

The proceedings with a binding outcome and with a parallel 
manner for a dispute of the law of the sea are also connected 
with disputes of diplomatic proceedings. Arriving at an 
agreement even of a provisional nature, the parties can thus 
agree and ask the interested courts for the suspension of all 
related disputes. Suspending parties and proceedings, that 
provide and favor friendly transactions between the parties 
opens the way to activate distinct diplomatic procedures to 
resolve coordination problems and conflicting agreements of a 
partial coincidence of contractors, according to the rules of 
treaty law, where the parallel and subsequent experimentation of 
procedures, that verify the hypothesis of concurrence with 
diplomatic procedures, that are activated for the settlement of a 
dispute relating to the law of the sea, is considered admissible 


(Tanaka, 2023). 


Jurisdictional procedures by selection to resolve disputes 
relating to the law of the sea 
In the Tadi¢ case of the ICTY we have noticed some very 


important words not for the solution and the cause obtained but 
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also for the evolution of international criminal law, since it was 


referred in a general way that: 


“(...) lacks a centralized structure, does not provide for an integrated judicial 
system operating an orderly division of labour among a number of tribunals, 
where certain aspects or components of jurisdiction as a power could be 
centralized or vested in one of them but not the others (...) every tribunal is a 
self-contained system (unless otherwise provided) (...) constitutive 
instrument of an international tribunal can limit some of its jurisdictional 
powers, but only to the extent to which such limitation does not jeopardize its 
“Judicial character”, as shall be discussed later on (...) limitations cannot, 
however, be presumed and, in any case, they cannot be deduced from the 
concept of jurisdiction itself (...)””’. 


These are positions that we have seen also referred to in the 
Southern Bluefin Tuna case, where the Arbitral Tribunal 
identified two different treaties, namely the UNCLOS and the 


Convention for the conservation of the Southern Bluefin Tuna: 


“(...) Parties to this dispute (...) real terms of which have been defined above 
(...) are the same Parties grappling not with two separate disputes but with 
what in fact is a single dispute arising under both Conventions (...) there is a 
dispute actually arising under UNCLOS which is distinct from the dispute 
that arose under the CCSBT would be artificial (...)””. 

However, in our opinion, this is a position quite different from 


the Tadic case, since here the South China Sea arbitrator 
prevailed. In fact, the arbitrators have affirmed in a parallel 
manner dispute resolution mechanisms based on different 


treaties”. 


21ICTY, (Appeal Chamber). Prosecutor v. Tadié, Case No IT-94-1-AR72, 2 
October 1995 par. 11: 
https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/Prosecutor%20v 
%20Tadic%20%281T-94-1AR72%29%20ICTY pdf . 

22UNCLOS, Southern Bluefin Tuna Case (Australia and New Zealand v Japan), 
op. cit., par. 54: https://legal.un.org/riaa/cases/vol_ XXIII/1-57.pdf 

23CPA, The South China Sea Arbitration (The Republic of Philippines v. The 
People’s Republic of China), of 29 October 2015, par. 285, which is affirmed that: 
“(...) an overlap of subject matter is not sufficient to bring the CBD within the 
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Each body, each court, each jurisdictional mechanism exists in a 
dependent manner with another but based on a different 
founding agreement where in our case thanks to the UNCLOS 
the different dispute resolution mechanisms are equally 
accessible to the states and constitute an international dispute 
resolution market. 

Of course, the phenomenon of adverse selection is problematic 
where it constitutes a distortion of equilibrium in a market that 
causes information asymmetries between the parties. In this 
regard, the plaintiff party tries to gain an advantage and choose a 
dispute resolution mechanism that activates, forces hidden 
information to be on an equal footing, which presents a vast 
number of “weapons” to resolve disputes relating to the 
continental shelf and so on. From a theoretical point of view, a 


new avenue of investigation opens up for the law of the sea, 


meaning of Article 281 of the Convention. Article 2 of the CBD defines “biological 
diversity” as “variability among living organisms from all sources included, inter alia, 
terrestrial, marine and other aquatic ecosystems and the ecological complexes of 
which they are part (...) CBD, as set out in its Article 1, is the conservation of 
biological diversity (...) CBD is therefore aimed at protecting biological diversity in 
general-beyond that found in the marine environment. The objective of the CBD 
potentially overlaps with, but also goes well beyond, the scope of Articles 192 and 
194 of the Convention (...) scope goes well beyond the obligation to protect and 
conserve the marine environment. The two treaties establish parallel environmental 
regimes that overlap in a discrete area. One creates a distinct jurisdiction to address 
the protection of the marine environment whilst the other aims to protect biodiversity 
in general. The same facts may give rise to violations of both treaties, but a violation 
of Articles 192 and 194 of the Convention does not necessarily give rise to a violation 
of the CBD such that Article 27 of the CBD may be invoked to settle disputes 
regarding the interpretation and application of the Convention (...) this respect the 
Tribunal agrees with the Philippines that (...) dispute under UNCLOS does not 
become a dispute under the CBD merely because there is some overlap between the 
two. Parallel regimes remain parallel regimes (...)”. 
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which consistently develops a forum for the international law of 
the sea, which is valid for another and the opposite (De 
Lacharriére, 1983). 

It is also possible to verify the asymmetry of information in the 
practice of states, that at the international level do not seem to 
resolve disputes, as in the Southern Bluefin Tuna case”, that is, 
a dispute submitted to various forums. Into the ICJ first of all 
since the parties have accepted its jurisdiction. Also in the 
ITLOS, that as an arbitral tribunal based on Annex VII of the 
UNCLOS. It is an arbitral tribunal that was established by the 
Convention for the Conservation of Southern Bluefin Tuna 
itself. Thus, the choice of the arbitral forum through New 
Zealand and Australia is combined with the ITLOS in the 
matters of provisional measures, which in terms of cost-benefit 
analysis and plausible information explain an outcome of a 
different structure between international arbitration and 
permanent courts, as a category of the ITLOS, which is referred 
to states that do not prefer to show a specific path to arbitration. 
An explanation can be found, perhaps, in the MOX Plant case, 
where since the end of 2001, Ireland has contested the 
lawfulness of the construction of a disposal plant for nuclear 
waste left and used by the United Kingdom. Thus, Ireland has 


asked ITLOS for interim measures to start an arbitration 


24Southern Bluefin Tuna (New Zealand-Japan, Australia-Japan), award of 4 
August 2000, op. cit. 
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proceeding under the OSPAR Convention. 


Dispute Resolution in the Law of the Sea and Parallel 
Proceedings 

The duty/right of forum shopping between different 
jurisdictional bodies also happens to a judicial body that is 
seized of the same dispute. In this regard, we note the swordfish 
dispute of 2000 between Chile and the EU. The dispute 
concerned the prohibition of Chilean authorities, who land the 
catches of swordfish in Chilean ports protecting a species of 
swordfish in the southeast of the Pacific (Orellana, 2001). 

The EU argued that it was incompatible with the obligations 
relating to Chile. GATT provided for freedom of transit for the 
goods of each contracting party traveling to other countries. 
Chile, thus, argued that the measures adopted were lawful and 
that they fell within the exceptions of Art. XX of the GATT 
(Mavroidis, 2022). It was argued that the EU was complying 
with its obligations under the UNCLOS relating to the 
conservation of migratory species and the conservation of living 
resources of the high seas. 

After the negotiations, the EU brought the dispute before the 
WTO”, since Chile requested for the resolution of the dispute to 


25WTO, DS193, Chile-Measures Affecting the Transit and Importation of 
Swordfish: Request for the Establishment of a Panel by the European Communities, 
Doc. WT/DS193/2, 7 November 2000: 
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds193_e.htm 
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make use of the rules of Part XV of the UNCLOS, including an 
appeal in the ITLOS (Lowe, 2001)”. 

This dispute was qualified in a different way. In fact, it was 
based on a problem of conflict of treaties and international 
jurisdictions. Chile used a procedural strategy that qualified the 
dispute in the environmental field, since it was a question of 
measures justified by the conservation of swordfish. The EU, on 
the other hand, qualified the dispute not as environmental but as 
economic given the interpretation of Art. XX GATT. This 
interpretation was restrictive and inserted into a system of trade 
oriented rules (Carreau, Juillard, Hamann, Bismuth, 2017; 
Mathushita, Schoenabaum, Mavroidis, Hahn, 2017; Van Den 
Bossche, Zdouc, 2021; Mavroidis, 2022). 

WTO and ITLOS were engaged in parallel proceedings by the 
same parties for a dispute, which resulted and was based on the 
Tadi¢é theory, since it could lead to conflicts of international 
jurisdiction that did not exist in the international legal system, 
i.e. general rules on lis pendens and/or a forum non conveniens. 
Thus, the general basis of the procedural institute of lis pendens 
was present in the international legal system and based on the 
general principle of law, i.e. Art. 38, par. 1, letter c) of the 


Statute of the ICJ (Zimmermann, Tomuschat, Oellers-Frahm, 


26ITLOS, sentence of 15 March 2001, Case Concerning the Conservation and 
Sustainable Exploitation of Swordfish Stocks in the South-Eastern Pacific Ocean 
(Chile-European Communities), op. cit., par. 475. 
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Tams, Kashgar, Diehl, 2019; Alledo, 2021; Alland, 2021; 
Daillier, Forteau, Miron, Pellet, Quoc Dinh, 2022). 

Of course, in the system of the common law the forum non 
conveniens is unknown (Lowe, 1999). In this spirit of scenario 
the swordfish dispute was resolved through negotiations 
between the parties in January 2001 and as a consequence the 
WTO and ITLOS are pronounced to an international conflict of 


jurisdictions. 


Forum shopping and mandatory and advisory competences. 
What is the risk? 

The risk of conflicts of international jurisdictions is a never- 
ending reality but also without a precise answer and final 
solution. The contrast between pronouncements concerns above 
all the use of advisory proceedings to resolve interstate disputes 
without resorting to judicial competences of a permanent court. 
Thus, the risk in this case becomes remote. In this spirit, we 
recall the advisory opinion of the PCIJ in the Eastern Karelia 


case, where the Court stated, in this regard, that: 


“(...) application of a peace treaty between Finland and Russia, had rejected 
the request for an opinion (...) answer to this question would be substantially 
equivalent to the resolution of the dispute between the parties (...) and Russia 
would not have given its consent to such a proceeding (...)”. 


The ICJ and ITLOS have the competence to formulate advisory 
opinions through a perspective that evaluates an opinion that 


seeks to fill a judicial decision in the face of the risk of conflict 
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with the opinions between the permanent courts. 

In this spirit, the principle of proportionality as a cause of 
delimitation of the continental shelf was applied differently by 
the ICJ and the arbitral tribunals (Liakopoulos, 2020) as a 
precautionary principle that resists in various bodies that is 
invoked’’. Such principle was based on customary international 
law”®. And in the Southern Bluefin Tuna case, ITLOS followed 
the path of provisional measures, where the precautionary 
principle is expressed in an exhaustive manner. 

The relationships between jurisdictions, that formulate advisory 
opinions also find space in the Resolution A/77/L.58, where on 
29 March 2023 the General Assembly of the UN adopted by 
consensus according to that required by the ICJ, that is, an 
advisory opinion of international obligations in the field of 
climate change. This is a proposal that has found space from the 
Republic of Vanuatu to an archipelago located in the Pacific 
Ocean, which is threatened by the effects of global warming. 
Thus, it sought a solution to the dispute before the ITLOS and in 
the Inter American Court of Human Rights (IACtHR) for the 


protection of human rights. 


271CJ, judgment of 24 February 1982, continental shelf case (Tunisia v. Libya), 
which is affirmed also in the Delimitation of the Continental Shelf between the United 
Kingdom of Great Britain and Northern Ireland, and the French Republic, ad hoc 
award, 14 March 1978. 

28WTO, Appeal Body, 16 January 1998, European Communities-Measures 
Concerning Meat and Meat Products (Hormones), WTO Doc WT/DS26/AB/R, 
WT/DS48/AB/R.: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds26_e.htm 
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Conclusions 

The assessment of a treaty such as that of the UNCLOS is 
certainly very difficult and above all respond to its functioning, 
as a regulatory result that follows international law. Thus, the 
fundamental and contentious matter of the law of the sea moves 
away from the old theories of freedom of the seas and the 
application on a global scale of a varied content of rules, that 
record continuous controversies, is a demonstration of a quality 
rules that prevail in a test of international customs (Linderfalk, 
2019; Sommerfelf, 2019). 

The rules imposed by the UNCLOS deserve to be characterized 
as international procedural, in order to establish a mandatory 
system of peaceful resolution of disputes according to part XV 
of the convention. Thus, each country becomes part of a 
convention, that is also binding in front of norms and a practice 
of forty years, that confirms thanks to these norms the good 
reliance on mechanisms of merit and interpretation and 
application of the convention. 

Section II of Part XV of the UNCLOS shows that alternative 
dispute resolution mechanisms are based on a logic of peaceful 
escalation, where negotiations related to conciliation remain as 
an option at the ICJ, and at the UNCLOS as an arbitral tribunal, 
which forms the basis of Annex VII and Annex VIII UNCLOS 
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which functions satisfactorily. 

Thus, states will have in the coming years various forums to 
resolve their disputes, as well as a broad right of freedom to 
choose a position of protected freedom, which guides the 
solution of a dispute, which chooses as a guarantee the entire 
normative system. During the time the existence of a plurality of 
international courts and jurisdictions competent to adjudicate 
disputes raises a problem of forum shopping, where conflicts of 
jurisdiction and jurisdictional bodies are problematic in the face 
of conflicts of international jurisdictions. 

The application of the UNCLOS has not registered conflicts of 
jurisdiction, since its birth and the need for a coordination of 
dialogue between courts has not prevailed. The conflict between 
permanent courts finds a solution through ITLOS and 
international judges, that authoritatively qualify the use of a 
doctoribus qui pondere, numero et mensura sont maiores. 

The protagonists of negotiations at the UNCLOS present 
themselves as forums that are now aware and mature. The 
fundamental importance of the replacement of normal 
competence self-interprets international law through a decision- 
making power, that finds the customary space useful also for the 
coming years in the law of the sea. 

The system of the UNCLOS proves to be appreciable for the 


resolution of disputes in the law of the sea, such as international 
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disputes, where its lack aggravates conflicts, tensions between 
countries parties to the disputes. The ITLOS proves to have 
assumed a formal respect towards the UNCLOS, where many 
times the argumentative deficiencies of its functioning logic go 
beyond, that established by the prevention of aggravation of 
conflicts and international crises between countries through a 


pact system always in continuous evolution. 
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